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Recording Requested By 

and when recorded return to: 

 

 

   

 

 

Exempt from recording fees pursuant to Government Code Sec. 6103 

 

ASSIGNMENT, ASSUMPTION AND MODIFICATION OF 

GROUND LEASE AND REGULATORY AGREEMENT 

 

 THIS ASSIGNMENT, ASSUMPTION, AND MODIFICATION OF GROUND LEASE 

AND REGULATORY AGREEMENT (this “Modification”) is made as of this __ day of 

_______________, 2019 (the “Effective Date”), by and between TEMECULA GARDENS, L.P., a 

California limited partnership (“Assignor”), TEMECULA GARDENS II, L.P., a California limited 

partnership (“Assignee”), and the CITY OF TEMECULA, in its capacity as the housing successor 

(the “Housing Successor”) to the former Redevelopment Agency of the City of Temecula (the 

“Former Agency”) pursuant to California Health and Safety Code Section 34176. 

 

Recitals 

 

A. Assignor is the owner of that certain seventy-six (76) unit multifamily apartment 

complex located in the City of Temecula, California, known as Temecula Gardens Apartments (the 

“Project”).  

 

B. The Project is located on certain real property leased by the Housing Successor to 

Assignor pursuant to that certain Ground Lease, dated as of July 1, 1998, by and between the 

Housing Successor (as successor with respect to the housing functions of the Former Agency) and 

Assignor (the “Ground Lease”).  The Project is encumbered by, among other documents, that 

certain Regulatory Agreement dated as of July 1, 1998, by and between the Housing Successor (as 

successor with respect to the housing functions of the Former Agency) and Assignor (the 

“Regulatory Agreement”; together with the Ground Lease, the “Agreements”).   

 

C. Assignor desires to assign all of its right, title and interest in the Agreements to 

Assignee, and Assignee desires to accept and assume all of Assignor’s right, title and interest in the 

Agreements, subject to the terms of the Agreements, as modified herein below.  

 

Agreement 

 

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants 

herein contained and other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the parties hereto agree as follows: 
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1. Assignment by Assignor.  Assignor hereby transfers, assigns and sets over to 

Assignee all right, title and interest of Assignor in and to the Agreements as of the Effective Date. 

Assignor shall remain liable for all obligations of Assignor under the Agreements which arose or 

accrued prior to the Effective Date, and Assignor hereby indemnifies and agrees to defend and hold 

harmless Assignee and its partners, licensees, agents and their successors and assigns, from and 

against any and all losses, liabilities, damages, costs and expenses, including reasonable attorneys' 

and other professionals' fees (all such claims, losses, liabilities, damages, costs and expenses are 

"Losses") incurred, paid or required under penalty of law to be paid by Assignee by reason of the 

failure of Assignor to fulfill, perform or discharge any or all of the various commitments, obligations 

and liabilities of Assignor under the Agreements which arose prior to the Effective Date.  The 

Housing Successor hereby consents to such assignment.  

2. Acceptance and Assumption by Assignee.  Assignee hereby accepts the foregoing 

assignment of all right, title and interest of Assignor in and to the Agreements and assumes and 

agrees to make all future payments as they come due under the Agreements and to perform and 

observe all the agreements, covenants and conditions of the Agreements on the part of Assignor to be 

performed and observed arising from and after the Effective Date. Assignee hereby indemnifies and 

agrees to defend and hold harmless Assignor and its respective partners, licensees, agents and their 

successors and assigns, from and against any and all Losses incurred, paid or required under penalty 

of law to be paid by Assignor by reason of the failure of Assignee to fulfill, perform and discharge 

any or all of the various commitments, obligations and liabilities of Assignee under the Agreements 

which arise or arose from and after the Effective Date. The Housing Successor hereby consents to 

such assumption. 

3. No Defaults.  Assignor represents to Assignee and the Housing Successor that no 

default, or any event which with the giving of notice or the passage of time would constitute a 

default, exists in the performance or observance of any agreement, covenant or condition of the 

Agreements on the part of Tenant to be performed or observed as of the Effective Date.  Housing 

Successor acknowledges that it has no actual knowledge of any default under any Agreement. 

4. Rehabilitation Plan:   

(a) Schedule of Performance:   

 

 (i)  The definition of “Schedule of Performance” in Section 1(y) of the 

Ground Lease is hereby deleted in its entirety and replaced as follows:  

 

“Schedule of Performance” shall mean the period of time within 

which the Owner and the Agency must perform their obligations 

hereunder.  The Schedule of Performance attached hereto as 

Exhibit [B] and incorporated by reference herein.”    

 

 (ii)  Exhibit [B] attached to this Modification shall be incorporated into the 

Ground Lease.    
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(b) Scope of Development:   

  

 (i) The definition of “Scope of Development” in Section 1(z) of the 

Ground Lease is hereby deleted in its entirety and replaced as follows:   

 

“Scope of Development” shall mean the description of the 

rehabilitation of the Project described in Exhibit [C] attached hereto 

and incorporated by reference herein.”    

 

(ii)  Exhibit [C] attached to this Modification shall be incorporated into the 

Ground Lease.    

 

(c) Completion of Construction.  Section 8(c) of the Ground Lease is hereby 

amended and replaced by removing the phrase “August 31, 1999” and replacing it 

with the phrase “as provided for in the Schedule of Performance.” 

 

5. Extension of Term.  The parties hereby agree that the term of the Ground Lease (the 

“Term”) is hereby extended to the date expiring on December 31, 2075.  Tenant, in its sole 

discretion, but with ninety (90) days advance written notice to Landlord, shall have the option to 

extend the Term for twenty (20) additional years, in which case the Ground Lease shall expire on 

December 31, 2095 (the “Extended Term”).    

6. Extension of Regulatory Agreement.  Tenant and Landlord hereby agree that the term 

of the Regulatory Agreement shall run concurrently with the Term (and Extended Term as 

applicable).  Tenant and Landlord shall enter into, and record, an amendment to the Regulatory 

Agreement necessary to reflect such extension to the extent requested by Landlord.   

7. Amendment of Existing Promissory Note.   

  (a) Assignor executed that certain Promissory Note in favor of Landlord, dated 

July 1, 1998 (the “Existing Note”), in the maximum principal amount of $305,000.00 (the “RHF 

Loan”).  Concurrently herewith, Assignor shall assign the Existing Note to Assignee, and Landlord 

and Assignee shall amend the Existing Note (the “Amended Note”) to reflect the following 

provisions:  

 

(i) Upon the termination of this Lease (either at expiration date of the 

Term (or Extended Term, as applicable) or the earlier termination pursuant to 

the terms hereof), all then unpaid principal of and, accrued and unpaid 

interest on, the Existing Note shall become due and payable; and  

 

(ii) The Existing Note shall be, as of the Effective Date, unsecured and 

nonrecourse.  Landlord shall reconvey the deed of trust recorded in 

connection with the Existing Note and shall execute a subordination 

agreement with the senior mortgage lender under terms reasonably acceptable 

to the City Manager.; and  
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 (iii) Payments of principal and interest on the RHF Loan shall be made by 

Assignee to Landlord on April 1st of each year in the amount of the City’s 

Share of Net Cash Flow (as defined herein) for the prior calendar year.  All 

payments due from the City’s Share of Net Cash Flow under the RHF Loan 

shall be paid prior to any amount due under the Ground Lease.   

 

(b) A default by Assignee of its obligation to pay principal and interest when 

required under the Amended Note (subject to any applicable notice and cure period) 

shall constitute a default by Tenant under the Ground Lease.  

  

8. Annual Rent.    

 

 (a) Rent Amount.  As of the Effective Date, rent for the remainder of the Term 

(“Rent”) shall be paid as follows:  

 

(i)  Advance Rent.   

  

 (a) On the Effective Date, [NOTE THAT THIS AMOUNT WILL 

BE FINALIZED AT CLOSING TO BE EQUAL TO 60% OF NET SALE 

PROCEEDS, WHICH WE ESTIMATE TO BE ($761,000.00)] shall be paid 

to Landlord (“Advance Rent”).  

 

 (b) On the Effective Date, the Tenant will give the Landlord a 

promissory note (“Landlord Note”) in the original principal sum equal to the 

[One Million One Hundred Seventy Nine Thousand and 00/100 Dollars 

($1,179,000.00)] [NOTE THAT THIS AMOUNT IS AN ESTIMATE AND 

WILL BE FINALIZED AT CLOSING PER THE FINAL AMOUNT OF 

NET SALE PROCEEDS] (the “Landlord Loan Amount”).  The Landlord 

Note shall be in a form reasonably acceptable to the Housing Successor, 

providing for the following terms: (x) a maturity date of December 31, 2075, 

(y) a simple interest rate of 3%, and (z) annual payments made from the City 

Share of Net Cash Flow after payment of the RHF Loan (described in 

paragraph 7 above) but before payment of the Surplus Rent (described 

below).   

 

(ii)  Annual Rent.  Commencing April 1, [2021], Tenant shall pay to 

Landlord rent (“Annual Rent”) in an amount equal to the City’s Share of Net 

Cash Flow from the Premises for each Lease Year, less any amount of the 

City’s Share of Net Cash Flow used to pay the RHF Loan and the Landlord 

Note (the “Surplus Rent”).  Such Annual Rent shall be payable annually, in 

arrears, no later than April 1st following such Lease Year.   

 

(iii) Annual Rent in Extension Term.  In the event that Tenant shall elect 

to extend the Term of the Ground Lease, Tenant shall pay to Landlord an 

Annual Rent in the amount equal to the Surplus Rent on April 1 of each 
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Lease Year during the Extended Term.  

 

 (b) Definitions:  

 

  (i) City’s Share of Net Cash Flow.   The term “City’s Share of Net Cash 

Flow” shall mean sixty-five percent (65%) of the Tenant’s Net Cash Flow (as defined below) 

for the immediately prior Lease Year.   

 

  (ii) Net Cash Flow.   The definition of the term “Net Cash Flow” shall be 

deleted from the Ground Lease and revised as follows:  “Net Cash Flow” shall mean cash 

available for distribution on an annual basis when Gross Income exceeds Operating Expenses 

and Debt Service. 

 

  (iii) Gross Income.  The definition of the term “Gross Income” shall be 

deleted from the Ground Lease and revised as follows: “Gross Income" means all cash 

received on a cash basis by the Tenant, or its successors or assigns from the Premises, 

including without limitation all rental income, tenant security deposits that have been 

forfeited by tenants pursuant to the laws of the state of California, laundry income paid to the 

Tenant, and fees for any other services on the Premises provided by Tenant, but excluding 

security deposits that have not been forfeited, insurance or condemnation proceeds (except 

for loss of rent insurance proceeds which shall be included), capital contributions by Tenant’s 

partners, loans or other indebtedness (including without limitation  the Tranche A Loan, the 

Tranche B Loan, the MASH Loan, and the RHF Loan), and any income earned on investment 

of its funds. 

 

  (iv) Deferred Developer Fee.  The term “Deferred Developer Fee” shall 

be added to the Ground Lease and defined to mean “the amount of developer fee which is (i) 

not paid from capital contributions of Tenant’s partners or the Tranche A Loan and (ii) not 

paid from any equity loan made by the Tenant’s general partner, which such Deferred 

Developer Fee is estimated to be $450,000 but shall be established by Tenant under the terms 

of its limited partnership agreement upon substantial completion of construction. 

 

  (v) Operating Expenses.  The term “Operating Expenses” shall be deleted 

from the Ground Lease and revised as follows: "Operating Expenses" means for any period: 

(i) all operating obligations actually and reasonably incurred by Tenant in owning, operating, 

maintaining, repairing, and replacing the Premises, including without limitation, Taxes, 

insurance, and maintenance expenses for the Premises, reasonable and customary accounting 

and legal fees, advertising expenses, supplies, license and permit fees, capital expenditures 

((but excluding the payment of funds from the reserve once set aside), and utility charges; (ii) 

such Capital Replacement Reserves, operating reserves as Tenant’s limited partner or any 

Mortgagee may require to be set aside for the Premises); (iii) a property management fee 

pursuant to the terms of the property management agreement which has been approved by 

Landlord, such approval not to be unreasonably withheld; (iv) an asset management fee, to be 

paid to the limited partner of Tenant as and when due under the Tenant’s limited partnership 

agreement, in the amount of $5,000 per year, with a 3% annual escalation; (v) any unpaid tax 
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credit adjuster payments, indemnity payments or partner loan payments due and owing to the 

under Tenant’s limited partnership agreement, which such agreement is subject to Landlord’s 

approval not to be unreasonably withheld; (vi) a partnership management fee, to be paid to 

the general partners of Tenant as and when due under the Tenant’s limited partnership 

agreement, but in no event to exceed $20,000 with a 3% annual escalation; (vi) payment of 

any Deferred Developer Fee; (vii) reasonable expenses of all on-site employees, which 

employees shall be employees of the Premises and not the property manager, and (viii) such 

other sums payable to partners pursuant to the terms of Tenant’s limited partnership 

agreement, which such agreement is subject to Landlord’s approval not to be unreasonably 

withheld.  Tenant shall be deemed to be required to pay Operating Expenses for materials 

and services upon receipt thereof, and to the extent services are not billed on a monthly basis, 

the bill for such services shall be prorated over the period during which such services were 

received. 

 

 (vi) Debt Service. The term “Debt Service” shall be deleted from the Ground 

Lease and revised as follows:   “Debt Service” means the total of the payments of principal 

and interest actually made by Tenant during the applicable period in question for the payment 

or repayment of any loan encumbering the property that is not payable from Net Cash Flow 

per the terms of this Agreement. 

 

 (vii) Landlord shall have the right to review and approve, such approval not to be 

unreasonably withheld, any material amendments to Tenant’s limited partnership agreement 

if such amendment affects any of the definitions described in this Section 8.   

 

9. Financing for the Rehabilitation.  Housing Successor hereby consents to the Assignor 

paying off the Washington Mutual Loan and the Agency Loan and to Assignee financing the 

rehabilitation of the Project with the financing sources:  [NOTE: SUBJECT TO CHANGE 

PRIOR TO CLOSING] 

 

 (a) [A first priority loan made by JPMorgan Chase Bank, N.A. (the “Lender”), or 

any other national bank or institutional lender reasonably acceptable to the Landlord, to 

Assignee made from the proceeds of the sale of tax-exempt bonds, in the maximum principal 

amount of approximately $6,493,529 (the “Tranche A Loan”).  The Tranche A Loan shall 

have an interest rate of approximately five percent (5%), and shall be prepaid monthly with 

payments of principal and interest as required by Lender;]  

 

 (b) [A second priority loan made by the Lender, made from the proceeds of the 

sale of tax-exempt bonds, to Assignee in the maximum principal amount of $1,925,000 (the 

“Tranche B Loan”).  Assignee anticipates that payment for the Tranche B Loan will be paid 

out of moneys deposited in the “Pledge Fund” under that certain Construction and Term 

Loan Agreement, dated July 1, 1998, as amended, by and between Assignee (as successor to 

Assignor) and the Successor Agency to the Temecula Redevelopment Agency (as successor 

to the Former Agency);] 

 

 (c) [A subordinate loan made to Assignee pursuant to the multifamily affordable 
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solar housing program, in the approximate principal amount of $361,000 (the “MASH 

Loan”);] 

 

 (d) equity provided by partners of the Assignee; and  

 

 (e) any other subordinate loan or financing made to Tenant as may be reasonably 

acceptable to the Landlord.  

 

 (f) The parties to this Agreement hereby agree that the Assignee shall assume the 

RHF Loan as of the Effective Date, provided, however, there shall be no new disbursements 

under the RHF Loan.   

 

10. Further Refinancing.  Assignee shall obtain Landlord’s prior written consent before 

undertaking any additional refinancing of the obligations described in Section 8 or other financing 

affecting the Project. 

 

11. Landlord’s Option to Purchase.  Landlord hereby agrees that it shall not exercise the 

option to purchase described in Section 21 of the Ground Lease until January 1 of the first Lease 

Year after the end of the low-income housing tax credit compliance period for the Project that 

commences after the Effective Date.   

 

12. Landlord’s Right of First Refusal.    

 

 (a) The first two sentences of Section 22 of the Ground Lease shall be deleted and 

replaced as follows:  

 

“Landlord shall have a right of first refusal to purchase Tenant's leasehold 

interest herein in the event that Tenant intends to sell the leasehold interest to 

any entity that is not an Affiliate. If at any time Tenant receives an offer from 

any person or entity that is not an Affiliate to purchase Tenant's leasehold 

interest herein, which the Tenant desires to accept, then Tenant shall promptly 

deliver a copy of same to Landlord.” 

 

(b) Upon the request of the any senior lender or a limited partner of the Tenant, 

the Landlord will subordinate its purchase option described in Section 21 of the Ground 

Lease and/or its right of first refusal described in Section 22 of the Ground Lease, provided 

such subordination will be on terms reasonably acceptable to the Landlord.   

 

13. Managers Unit.  Housing Successor hereby acknowledges and agrees that one of the 

seventy-six (76) units in the Project may be rented as a manager’s unit. 

 

14. Encumbering of Premises.  Section 17(e)(xi) of Ground Lease shall be deleted in its 

entirety and replaced as follows:  
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“(xi)  On termination of this Lease by Landlord on Tenant's default, or on the 

Lender's acquisition of the leasehold by foreclosure, Landlord shall enter into a new 

lease or an amendment of the Lease (each a “New Lease”) with the Lender covering 

the Premises covered by the terminated or foreclosed lease if the Lender (a) gives 

notice of request within 30 days after termination or foreclosure (b) pays all out-of-

pocket costs incurred by Landlord in preparing such New Lease, and (c) remedies all 

defaults construed as though the Lease had not been terminated except for any default 

by Tenant to pay Annual Rent or any amount owed under the RHF Loan due prior to 

the date of Lender (or its successor or assignee) entering into such New Lease. The 

New Lease shall be for the remainder of the Term (or the Extended Term, as 

applicable) of the terminated or foreclosed lease, effective at the date of termination 

or foreclosure, at the rent and on the covenants agreements, conditions, provisions, 

restrictions, and limitations contained in the terminated or foreclosed lease.” 

 

15. Equity Investor’s Right To Cure:   

 

 (a) Notice of Default. Concurrently with giving notice of default to Tenant under 

Section 18(a) of the Ground Lease, Landlord shall deliver (in accordance with the provisions 

of Section 23 of the Ground Lease) a copy of such notice of default to any limited partner of 

the Tenant (“Equity Investor”) at its address set forth below:  

 

 [TBD] 

 

(b)  Equity Investor’s Right to Cure.  Landlord will not terminate this Lease 

because of any default on the part of Tenant under the Ground Lease or the RHF Note if the 

Equity Investor, within ninety (90) days after Landlord has sent a written notice pursuant to 

Section 18(a) of the Ground Lease:  

 

(i)  Cures such default, if the such default can be cured by the payment of 

money, or, if the default is not so curable, commences or causes the trustee 

under the encumbrance to commence, and thereafter diligently pursue to 

completion proceedings to foreclose the encumbrance; and 

 

(ii) Keeps and performs all of the covenants and conditions of the Ground 

Lease requiring the payment or expenditure of money by Tenant. 

 

16. Severability.  The provisions of this Modification are severable, and if any one or 

more provisions may be determined judicially unenforceable, in whole or in part, the remaining 

provisions and any partially unenforceable provisions, to the extent enforceable, shall nevertheless be 

binding upon and enforceable against the parties hereto to the extent they may reasonably be 

enforced apart from that which is invalidated. 

 

17. Full Force and Effect.  Except to the extent modified hereby, all of the terms of the 

Agreements shall remain in full force and effect. To the extent of any conflict between this 

Modification and the Agreements, this Modification shall control. 



Assignment, Assumption and Modification of Ground Lease 9 

Error! Unknown document property name. 

 

18. Successors and Assigns.  This Modification is binding upon and shall inure to the 

benefit of the parties hereto and their successors, heirs and assigns. 

 

19. Governing Law.  This Modification shall be governed by, and construed and enforced 

in accordance with, the laws of the State of California.  

 

20. Memorandum of Lease.  Landlord and Tenant agree that the parties shall enter into, 

and record, an amendment to the Memorandum of Lease Right of First Refusal and Option to 

Purchase the Property by and between Landlord and Tenant, dated as of July 1, 1998, as necessary to 

reflect the provisions of this Modification.   

 

21. Counterparts; Electronic Signatures.  This Modification may be executed in two or 

more counterparts, each of which shall be deemed an original, but all of which together shall 

constitute one and the same instrument. This Modification may be signed and transmitted by 

facsimile machine or electronic mail (via .pdf or similar transmittal), and any signatures so 

transmitted shall be treated as an original document. 
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IN WITNESS WHEREOF, the undersigned have executed this Modification as of the day and year 

first above written. 

 

 ASSIGNOR: 

    TEMECULA GARDENS, L.P., 

    a California limited partnership   

 

    By:  Affirmed Housing Group, Inc.,  

     a Delaware corporation  

     its General Partner  

     

 By: ______________________________ 

 Name:  

 Title:      

 

 

 ASSIGNEE: 

    TEMECULA GARDENS II, L.P., 

    a California limited partnership   

 

    By:  Affirmed Housing Group, Inc.,  

     a Delaware corporation  

     its General Partner  

     

 By: ______________________________ 

 Name:  

  Title:   

 

     

CITY OF TEMECULA, 

AS HOUSING SUCCESSOR  

     

By: _____________________________ 

Name: 

Title:   

 

 

 

[NOTARY ACKNOWLEDGEMENTS WILL BE REQUIRED] 
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EXHIBIT B 

 

Schedule of Performance 

Mission Village II 

 

Performance Schedule 

 

1. Oversight Board meeting     9/5/2019 

2. TCAC/CDLAC application    10/11/2019* 

3. DOF approval       within 45-60 days of OB approval 

4. TCAC/CDLAC award     12/11/2019 

5. Construction loan closing     within 60 days of TCAC/CDLAC  

        award 

6. Construction start      within 30 days of construction loan  

        closing 

7. Construction completion     within 12 months of construction 

start 

8. 100% occupancy      within 4 months of construction  

        completion 

 

 

*Note: Subject to DOF approval of Oversight Board resolution.   
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EXHIBIT C 

 

Scope of Development 
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